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In the

United States Circuit Court
of Appeals
For the Ninth Circuit

No. 7675

GENERAL MOTORS ACCEPTANCE COR-
PORATION, a corporation,

Appellant,

vs.

A. W. KLINE, Receiver of Kirksey Chevrolet

Comjjany, a corporation.
Appellee.

Upon Appeal From the District Court of the

United States for the Western District of
Washington, Northern Division

Appellee's Petition For Rehearing

APPELLEE'S PETITION FOR REHEARING

Appellee respectfully petitions this court for a

rehearing of the above case upon the following

grounds

:



1. The opinion fails to consider that portion of

the record which incorporates a direct obligation

upon the part of the Kirksey Chevrolet Company to

pay for the automobiles in question.

2. The opinion is based upon the Washington

case of Ivy vs. Commercial Credit Co., 23 Pac. (2d)

19, 173 Wash. 360, and overlooks the distinction be-

tween that case and the one at bar.

3. The opinion fails to indicate the nature of the

judgment to be entered by the District Court and

does not take into consideration that the cars taken

by the appellant from the dealer were taken by force

and without any process of law, which resulted in a

conversion. The equity of the insolvent corporation

in these automobiles was thereby lost. Judgment

should be entered in favor of the appellant for the

amount of the equity in these cars.

ARGUMENT

The opinion of the court in this case recognizes

that there are two divergent lines of authority with

regard to trust receipts. One, those cases which hold

that the trust receipts are within the recording stat-

utes of the various states and are, therefore, invalid

unless recorded, and are in the nature of chattel

mortgages, and second, that they are an instrument



peculiar in itself, or, as some of these cases state, sui

generis.

Fundamentally, all of the cases cited involve an

attempt by the courts to ascertain the true intent of

the parties. This is the controlling element. The in-

tent of the parties is evidenced by the resulting agree-

ment, and it is this which must be considered with

reference to the particular recording statutes in-

volved. If the true intent of the parties indicates a

chattel mortgage, irrespective of what the parties

may denominate the same, then it is invalid in the

State of Washington for want of recording and

acknowledging. (Rem. Rev. Stat. 3780.)

The opinion of this court sets out the court's find-

ings which include a reference to this trust receipt.

This trust receipt refers in its body to the dealer's

record of purchase and release (Tr. p. 22), instruc-

tions to the dealer (Tr. p. 20). It is these two items

in addition to the trust receipt which determine the

form and the obligation of payment by the dealer for

these automobiles. These documents and the note

executed by the dealer constitute the entire transac-

tion, and excepting the note, are not referred to by

the court in its opinion.

It is these documents which bring us to the vital

distinction between this case and that of Ivy v. Com-
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mercial Credit Co., 23 Pac. (2d) 19, 173 Wash. 360,

the Washington case upon which this court bases its

opinion. This court's opinion holds that the Ivy case

is controlling, without taking into consideration the

distinction between the obligation of the dealer in-

volved in that case and in the case at bar. As stated

in that opinion, trust receipt not being defined by

statute, the transaction must be interpreted accord-

ing to the rules applicable to written instruments

generally. The instrument and the facts in the Ivy

case are vitally different than the situation in the

case at bar.

The question in that case came up on the findings

sujoporting the judgment. It is noted in that case that

the findings of fact expressly negative the execution

or existence of an obligation on the part of the insol-

vent corporation to pay for these cars. In the Ivy

case the court specifically refers to the fact (p. 355)

that there was no statement of fact in the case, no

testimony to show the circumstances surrounding the

execution and delivery of the instruments involved.

The only matters before it were the findings of fact

which made no reference whatever to the surround-

ing circumstances, and the court was compelled to

speculate by whom the transaction was initiated and

the nature of the obligation of the parties. In the case

at bar we have direct findings of the circimistances



and of the conduct and intention of the parties sur-

rounding the execution of the instrument. The court,

in the Ivy case, assumed (p. 366), which it rightfully

could under the record, that the entire transaction

was originated by the efforts of the Commercial

Credit Co. This is directly contrary to the findings

in this case, which hold that the transaction was orig-

inated by the Kirksey Chevrolet Co. Particular ref-

erence is made on page 356 of the Ivy case to the fact

that in the trust receipt in question no promise is

made to pay anything whatever for the automobiles

unless and until they were sold by the Yakima Auto-

mobile Co. And it is particularly called to this court's

attention that nowhere in the Ivy case, either in the

trust receipt, or collateral thereto, does it appear that

there was any obligation whatever on the part of the

Yakima Automobile Co. to pay for these automobiles.

The Supreme Court of the State of Washington

recognizes this because it discusses the reference in

the trust receipt in that case to a draft. It states that

this had no application because the only drafts in-

volved in the case were those accompanying the ship-

ment and were on the Commercial Credit Co. which

promptly paid them (p. 364). In other words, it is

assumed throughout the Ivy case, and it appears di-

rectly in the opinion, that there was no obligation



whatever on the part of the Yakima Automobile Co.

to pay for these cars, other than as they are sold.

In the case at bar we have specific findings that

negotiable promissory notes in the full amount of the

balance due on the cars were executed by the dealer

at the time of the execution of the trust receipts and

constituted part of the same transaction. And it is

very significant that even though these cars had been

retaken by the appellant prior to the institution of

the action by the appellee, these notes were still in

possession of the appellant and at no time were they

tendered back to the appellee. This is the important

and vital distinction between these two cases.

Although both documents involved in the Ivy case

and in the case at bar are denominated "trust re-

ceipt,
'

' an examination of the terms of the particular

docmnents involved shows important distinctions. It

is noted that in the trust receipt in the Ivy case the

credit company itself would insure said cars against

the hazards of fire and theft, while held by the dealer,

thus evidencing more truly in that case title in the

credit company. It is noted that it is also provided in

that trust receipt that the dealer may seU the cars,

but he must keep the proceeds separate and apart

and constantly keep them in the nature of trust funds

and not mingle them with his own funds. An exam-

ination of the trust receipt involved in this case, how-



ever, shows significant distinctions. In the first place,

the buyer keeps the car at his sole risk of loss or in-

jury to the car. It is provided in the trust receipt in

this case that it is terminated by the payment of the

amount due the finance company, whereas the trust

receipt in the Ivy case calls for specific proceeds of

these cars and not any funds of the dealer. There is

also provided in the G.M.A.C. trust receipt a provi-

sion that the payment of these cars in any form or in

any manner constitutes a release of the trust.

The trust receipt in the case at bar makes specific

reference to instructions to dealer (Tr. p. 20), which

is attached to the trust receipt, and is a part of the

transaction. Under that the dealer has an absolute

right to release the cars from trust by the payment

of these sums. Execution of the promissory note in

the form of the case at bar indicates an absolute obli-

gation for their payment by the dealer. Comparison

of the two documents involved in the two cases indi-

cates that the dealer in the Ivy case does not have this

right or obligation. We contend that this case is no

authority whatever to support appellant's position.

In fact, the opinion in this case, after deciding this

case upon the authority of the Ivy case, admits that

the transaction therein was not the same as involved

in the case at bar, because no notes or obligation by

the dealer were involved. This opinion speculates



upon the holding of the Supreme Court of the State

of Washington upon a similar situation as presented

here. The case at bar must be decided upon the true

intent and obligations of the parties as evidenced hy

all of the documents involved. This true agreement

must then meet the statutory policy with reference

to acknowledgment and recording to establish the

rights of all parties, including creditors of the in-

solvent.

Although this court in its opinion makes some ref-

erence to these notes as being the same form as time

drafts referred to in some of the other cases as cited

in the opinion, nevertheless it is very significant, as

heretofore stated, that at no time until the trial, some

three years after the taking of these cars by the ap-

pellant, was the negotiable promissory note tendered

or returned to the receiver. Taking into considera-

tion these notes, in conjunction with the trust receipt

and the instructions to the dealer and the bank, it is

more than mere evidence of the obligation as it would

appear in some of the time drafts referred to in the

court's opinion. They are in fact absolute and di-

rect obligations upon the part of the dealer to pay

for these cars. This court recognizes the existence of

such an obligation as taking the case without the rule

as announced and bringing it more truly within the

intent of the parties and indicating the true effect of



the transaction to be that of a chattel mortgage (Op.

p. viii).

The District Court's statement that the documents

involved in thise case were neither chattel mortgages

nor conditional sales is consistent, because they were

not properly executed or recorded. In other words,

while that was the intent of the parties, they lacked

the statutory requirements to make them valid.

This court also fails to take into consideration the

fact that these cars were taken by force and without

due process of law. This constitutes conversion.

The findings of fact (Tr. p. 30) show this. To that

extent this amounts to a conversion, as the Kirksey

Chevrolet Company was rightfully entitled to pos-

session of these automobiles at the time. Even though

the court in this case will hold these trust receipt

transactions invalid as passing title, nevertheless, in

view of the fact that the rightful possession of these

automobiles was in the Kirksey Chevrolet Company,

with certain equities therein, then the rule as con-

tended for by the appellant in its brief is applicable

;

that in such an action the appellant can set off

against these automobiles the amount of the indebt-

edness against them. The Kirksey Chevrolet Com-

pany had a very substantial equity in these cars, to-

taling the sum of $1161.21, being the difference be-
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tween the agreed price of the cars and the balance

due as set forth in appellant's second affirmative de-

fense. In any legal action by the appellant against

the receiver, in an action properly brought by due

process of law, certainly some accounting should be

made for this sum. There is no showing that had due

process of law been followed by the appellant cover-

ing these cars, that the Kirksey Chevrolet Company

could not dispose of the equity of the Kirksey Chev-

rolet Company in these cars. At the time of the seiz-

ure of these new automobiles they were a very mar-

ketable commodity and the equity of the insolvent

dealer was a very substantial one. By the action of

the appellant the receiver suffered a very substantial

loss and certainly the appellant should not be per-

mitted to profit by his unlawful acts, irrespective of

what may have been his interpretation of his rights

under the contract.

We respectfully submit that this court has erro-

neously applied the decision of the Ivy case in mak-

ing that case determinative of the case at bar. The

very point of distinction between these two cases,

that is, a direct obligation of the dealer, is not set

forth by the court in the Ivy case and this court rec-

ognized that it is not passed on by that case. It takes

more than the name by which an instrument is de-

nominated to determine its true effect. The fact that
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the instruments in both these cases were denomi-

nated "trust receipt" does not necessarily mean that

they involve the same obligations on the part of the

parties involved.

We respectfully submit that this court should

grant a rehearing in order that a full presentation of

this i^oint may be made.

In any event, the appellee submits that the opinion

of the court should be modified with instructions to

reduce the judgment in behalf of the plaintiff from

$8332.00 to $1161.21, being the actual amount paid

by the appellee, the Kirksey Chevrolet Company, to

the appellant.

We resi)ectfully submit that the judgment should

be affirmed or that the opinion should be modified to

reduce the judgment to $1161.21.

SAM L. LEVINSON,
Attorney for Appellee.

Sam L. Levinson, the attorney for the appellee in

the above case, hereby certifies that in his judgment

the petition for rehearing in this case is well founded

and is not interposed for delay.

SAM L. LEVINSON.




